COMMONWEALTH OF MASSACHUSETTS

ESSEX, S585. SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY

’i%E{E?zéi;E“ NO. sJ-2013-00(,
' ' COMMONWEALTH
FEB 14 2013
MAURA 8. DOYLE GLERK v
OF THE SUPREME JUDICIAL COURT
FOR SUFFOLK GOURTY SHUBBR CHARLES

COMMONWEALTH’ S EMERGENCY PETITION
PURSUANT TO G.L. c. 211, § 3
TO EXTEND A SUPERIOR COURT ORDER, NOW SET TO EXPIRE ON
FRIDAY, FEBRUARY 15, 2013 AT 2 P.M., STAYING THE STAY OF
EXECUTION OF SENTENCE!

Introductioﬁ

Pursuant to G.L. . 211, § 3, the Commonwealth
petitions this Court, on an emergency basis, to extend a
Superior Court order (Lu, J.) staying an order allowing a
motion to stay éxecution of a sentence. The Commonwealth
understands that this is the first case to be presented to
this or anf appellate court as to the nature and extent of
the authority of Special Magistrates appointed pursuant to
an Order of Assignment by the Chief Justice of the Superior
Court, Rouse, J., {(Comm. Exh. 2), see Mass. R. Crim. 47,

“to preside over criminal proceedings in connection with

! References are as follows: Superior Court docket (Comm.
Exh. 1): Order of Appointment (Comm. Ex. 2); defendant’s
Board of Probation record, redacted of personal identifying
information {Comm. Exh. 3}, affidavit of trial prosecutor
(Comm, Exh. 4), and New Bedford and Lynn police reports
(Comm. Exh. 5).




cases relating to the William A. Hinton State Laboratory
Institute in Jamaica Plan” (Comm. Exh. 2).

The Commonwealth seeks the extensioﬁ ;n order to file
a second petition, pursuant to G.L. ¢. 211, § 3, 1) to
clarify the authority of the Special Magistrate and a
justice of the Superior Court to consider and grant a
motion to stay execution of a sentence pending a new trial
motion; 2) to clarify the authority of the Special
Magistrate to vacate a guilty plea and to conduct a partial
guilty plea colloquy; and 3} to determine whether a plea
conducted pursuant to the procedure established under the
Order of Appointment is valid.? By contrast, the issue
raised in this petition is limited to whether the Special
Magistrate ({(who originally allowed the defendant’s motion
to stay execution of his sentence)} and the Superior Court
{which considefed the issue anew and alsc allowed the
motion) had the power to consider and allow the motion.

The Commonwealth has no other avenue to obtain relief.
Moreover, the second petition will raise “substantial
claims of irreﬁediable error, or repeated or systemic
misapplication of the law,” requiring the Court’s

intervention “to protect substantive righté.” Commonwealth

* The Commonwealth expects to file the second petition on

February 25, 2013.




v. Tobias T., 462 Mass. 1001, 1001 (2012), (internal

citations and quotations omitted).

Procedural Statement and Brief Argument

On October 18, 2010, the defendant pled guilty to
possession of a Class B substance with intent to
distribute, possession of ammunition, and being a felon in
éossession of ammunition, with one prior qualifying
predicate conviction {No. ESCR-2009~00697). He had been
indicted for a gun possession charge and for being a felon-
in—éossession with three prior qualifying convictions, a
charge with a fifteen—year mandatory minimum sentence, but
nolle prosequis were entered on these charges as part of
the plea bargain (Whitehead, J., presiding) {(Comm. Exhs, 1,
4)., For the felon-in-possession and possession-of-a-class-
B substance conﬁictions, he was sentenced to concurrent
four to seven year state prison terms; for the possession
of ammunition charge, he was sentenced to a concurrent two-
yvear house of correction term (Comm. Exh. 1). He was
represented by éttorney Christopher Norris (Comm. Exh. 1).

On December 17, 2012, the defendant filed a motion for
new trial on grounds related to the analysis of the drugs
at the Hinton State Drug Lab; Chemist Annie Dookhan was the

primary chemist in his case.




On January 31, 2013, over the Commonwealth’s objection
that the Special Magistrate (Cratsiey, S.M.) lacked
authority to consider or grant a motion to stay execution
of a sentence pending adjudication of a new trial motion,
see Mass. R. Crim. P. 31 and Mass. R. App.-P. 6, and on the
merits of ﬁhé motion, the Special Magistrate granted a stay
of_execution of the defendant’s sentence subject to the
following terms: $5000 cash bail and the Qefendant must.
reside at a particular address in Lynn with his brother,
abide by a 10 p.m.lto 6 a.m. curfew, submit to GPS
monitoring, and report weekly to probation.

The Commonwealth filed its objection® on February 4,
2013, pursuant to the Order of Assignment, -and J. Lu then
stayed S.M. Cratsley’s order, pending further hearing. On
Februéry 8, 2012, pursuant to that the Order of Assignment,
J, Lu heard the defendant’s motion anew.

Over the Commonwealth’s objection as to the court’s
authority to consider or grant the motion and as to the
merits of the motion, J. Lu allowed the motion, with the

same conditions imposed by 8.M. Cratsley and with the

> The Order of Assignment (Comm. Exh. 2) provides for an
objection by either party, but does not describe the
procedure to be followed thereafter by the Superior Court
justice. The Commonwealth understood that J. Lu considered
the motion anew, but no such notation appears on the
docket.




following additional-conditions: the defendant must submit
to random alcohol and drug screens and home confinement |
(excépt for emergency medical care and court appearances),
and must consenf to searches of his person, home, bedroom,
and motor vehicle by probation, police, or federal agents
regardless “of whether or not the searchers know of his
consent” (Lu, J.).

Yesterday,.February 13, 2013, J. Lu ailowed the
Commonwealth’s motion fo stay the order staying execution
of the s_entence,4 but only until 2 p.m. tomorrow, Friaay,
February 15 and the Commonwealth filed a notice of appeal.
The Commonwealth’s motion had sought to stéy the stay-of-
execution order uhtil Friday, February 22, 2013, pending
appeal by the Commonwealth of the allowance of the stay
motion and/or a final ruling on a petition for
extraordinary rélief pursuant to G.L. c. 2i1, § 3 as to the
- plea procedure established pursuant to the Order of
Assignment.

In allowing the motion for a stay of execution of
sentence, J. Lu.ﬁas persuaded by the‘folloﬁing: the

defendant’s claim that he would not have pled guilty, but

* At the hearing, the defense counsel reported to J. Lu that
the defendant had not yet posted bail.




for the fact that drugs (later tested by Doohkan)® were in
his pocket; and he has served a portion of the four to
seven year sentence and has relatively favOrableA
disciplinary record while incarcerated. The judge was also
of the view that the felon-in-possession charge relaﬁed to
one bullet in the defendant’s pocket, notwithstanding the
prosecutor’s argument that the defendant also possessed a
baggie of thirty .22 caliber hollow-point rounds.

The allowance ¢f the motion to stay execﬁtion of the
sentence, by both the Special Magistrate and by the
Superior Court djudge, was ultra vires: no statute and no
court rule authorized either to consider or allow a motion
to stay execution of a sentence, pending a ruling on a new
trial motion. See Mass. R. Crim. P. 31 (authorizing a stay
of execution of sentence pending appeal) and Mass. R. App.
P. 6 {governing “Stay or Injunction Pending Appeal®).
Further, as to the Special Magistrate, such authority was
not, and could not lawfully be, coﬁferred by the Oxder of

Assignment.

® As to this, the prosecutor countered that the motivating
factor in the plea negotiations was the fifteen-year
mandatory minimum term that the defendant faced for the
felon-in-possession charge, as to which thé Commonwealth
submits an affidavit from the trial prosecutor, which was
referenced in the argument before J. Lu (Comm. Exh. 4}.




Moreover, the allowance of the motion to stay
execution of sentence was an abuse of discretion for two
reasons. First, it cannot be reconciled with the evidence
before the Spec'iél Magistrate or the judge as to:

e the facts of the underlying case in which he held
a gun to the face of a former girlfriend,
threatened to kill her, and 1left threatening
message on her telephone, to which the defendant

pled guilty; '

o his criminal record for firearms and drug
offenses and crimes of violence (Comm. Exh. 2);

e his history of defaults {Comm. Exh. 2); and
e his repeated and continuing failure to conform
his conduct, even after periods of probation and
incarceration. :
Second, in allowing the motion, the Jjudge considered at
least one factor -- the length of time the defendant has
already served on his sentence -- that is not a lawful
basis for allowing a motion to stay the execution of a
sentence,

Since the motion to stay execution of the sentence, as
allowed by the Superior Court judge, will go into effect
tomorrow afternoon, the Commonwealth hereby seeks an
emergency extension of the stay order, staying the
effective date ¢f the stay of execution of the sentence

pending appeal by the Commonwealth of the allowance of the

stay motion and/or a final ruling on a petition for




extraordinary relief pursuant to 6.L. c. 211, § 3 as to the
plea procedure established puisuant to the Order of

Assignment.

Statement of the Facts®

I. Commenwealth’s evidence in opposition to the motion to
stay the execution of the sentence pending the new
trial motion ‘

A, The underlying crimes and the New Bedford assault

and battery by means of a dangerous weapon (see
Comm. Exh. 5, police reports)

The events giving rise to the Essex prosecuticen began
in New Bedford on April 2, 2009, and continued into Lynn on
April 3, 2009, On April 2, the New Bedford police
responded to a call from the defendant’s then-and-now
former girifriend that although they had been broken-up for
some time, she invited him to New Bedford for her mother’s
birthday party; she knew him to carry a gun, but believed
he was not then carrying one; she and he.argued about him
telling her what to do; during the argument, he forced her
against her will into the basement of the hquse where they
were, drew a black firearm, pressed it to the left side of

her face and threatened to kill'her; he then fled. As she

was speaking with the police about the assault and about a

€ The facts recited herein were before J. Lu.




restraining order,’ she received four messages from him on
her telephone: that he would kill her and her entire
family, that there is an “S5.0.5.” -- “shoot on sight” order
-- against her, and that it is an “all out .war” and he
“will come back and kill everyone.”®

She provided three addresses for him. The New Bedford
police looked for him but could not find him, so they
searched for him utilizing the GPS fuﬁction on his cell
phone. That searph disclosed a particular location in
Lynn; police there were familiar with that location because
thef had received a report a week earlier of a man selling
cocaine from that apartment; that man matched the
description of the defendant. That apartment was rented to
a married couple, Scott Robinson and his wife.

When the police knocked at the apartment, Mr. Robinson

opened the door. The poiice explained why they were there

and he admitted them. Several other people were in the

? That night, she received a restraining order against him

(Comm, Exh. 5, p. 5 of New Bedford police report).

8 The defendant later pled guilty to three crimes arising
from his conduct in New Bedford: assault and battery by
means of a dangerous weapon {the gun}); assault and battery:
and witness intimidation {(Comm. Exh. 3). For the ABDW and
witness intimidation convictions, he was sentenced to a two
year to two year and one day state prison term, and for
assault and battery, he was sentenced to a two year house
of correction term, all to ke served concurrently with the
Fssex sentences {(Comm. Exh. 3)}.
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living room. In the sole bedroom, the police found and
searched the defendant; in his pocket, they found a bag
containing twenty small bags of crack cocaine.

While they are taking him into custody for the new
Bedford offenses, Mr. Robinson told police that the
defendant had been waving a small black handgun,® and that
when the police knocked, he stuffed something in the side
of a recliner and then ran into the bedroom. He had no
left the apartment between the time he waved the gun and
ran into the apartment. Mr., Robinson asked the police to
check the apartment and said that he would consent to a
search. On the floor next to the couch, police found a bag
containing twenty additional twists of crack cocaine, a
separate bag of more crack cocaine, and a sqale. In the
recliner, they found a baggie containing thirty .22 caliber
hollow-point rounds and in the bedroom where he was found,
;he police found a fully-loaded .22 caliber firearm.® The
rounds in the firearm appeared.to be the same as the rounds
in the baggie found in the recliner. Mr. Robinson said the

gun was the same one that the defendant waved around. The

® The color of the gun matched the color of the gun
described by the New Bedford victim,

19 This was the charged that was nolle prossed (Comm. FExh.
1).
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police also found eleven additional baggies and several
pieces of crack cocaine under the mattréss and $120 in
cash.

At the station, the police found a .22 caliber round
in the defendant’s right coat pocket -- it appeared to
match the roundé found in the recliner and in the gqun,
itself -- and one more twist of crack cocaine in the
defendant’s pocket.

2. The defendant’s criminal record, including
restraining orders {Comm. Exh. 3)

The defendant has been convicted of violent crimes and
serious drug offenses, and has served committed time for
convictions including assault and battery; he has a history
of defaults, specifically on drug charges and on “true
name” convictions, and including on probation; he has
accrued new charges within months of release from
incarceration; he has been the subject of four restraining
orders -- three by his father and one by the victim in the
New Bedford case. The most recent restraining order
involving his father expired on January 6, 2009, only three
months before the New Bedford crimes {(committed with a

gun).




1.2

Argument

I. NEITHER THE SPECIAL MAGISTRATE NOR THE SUPERIOR COURT
JUDGE HAD THE AUTHORITY TO STAY THE, EXECUTION OF THE
DEFENDANT'S SENTENCE WHERE A) NO APPEAL WAS PENDING:
B) THE MOTION FOR NEW TRIAL WAS PENDING, BUT HAD NOT
YET BEEN HEARD; AND C) THE STAY WAS NOT WITHIN THE
INHERENT AUTHORITY OF THE COURT; AND, IN ANY EVENT,
THE SPECIAL MAGISTRATE ACTED BEYOND THE SCOPE OF HIS
AUTHCRITY UNDER RULE 47 OF THE MASSACHUSETTS CRIMINAL
PROCEDURE AND THE ORDER OF ASSIGNMENT WHEN HE ACTED ON
THE DEFENDANT’S STAY MOTION.

“Sentences are to be executed forthwith unless
suspended or stayed for the exceptional reasons permitted

by law.” Commonwealth v. McLaughlin, 431 Mass. 506, 520

{2000), quoting Mariano v. Judge of Dist. Court of Cent.

Berkshire, 243 Mass. 90, 92 (1922) (emphasis added). Here,
the Special Magistrate erred when he considered and allowed
the defendant’s motion to stay the execution of his
sentence. And J. Lu also erred when he likewise considered
and allowed the defendant’s motion. Neither had the
,authority to enter a stay of execution of the sentence
because a) no appeal was pending; b} the new trial motion
had not yet been ruled on; and c¢) the stay was beyond the
inherent authority of the court. As such, the defendant’s
motion should have been denied.

No statute or court rule allows a court to stay the
execution of a sentence without a pending appeal or a

ruling on a motion for new trial. Two court rules govern
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motions to stay the execution of sentences pending appeal.
Rule 31 of the Massachusetts Rules of Criminal Procedure
{Rule 31) “confers discretionary power to stay the

execution of sentence pending appeal.” Commonwealth v.

é;;gg, 378 Masé. 489, 496 (1979). However, Rule 31 “ddes
not address stays of execution of a sentence when an appeal
is not pending.” Reporter’s Notes. (emph;sis added) .
Rule 6 of the Rule of Appellate Procedure “establishes the
procedure that is available after the trial judge acts on a
motion for a stay [pursuant to Rule 31].” Reporters Notes.
By its very terms, Rule 6 applies only if an appeal is
pending. See Mass. R. App. P. 6(b} (1) (appeal of ruling
from trial court on stay motion to be filed in court where
appeal is pending}). Thus, neither Rule 31 nor Rule 6
governs the present situation -- a motion for a stay of
execution of sentence where no appeal is pending.
Additionally, nothing in Rule 30 of the Massachusetts
Rules of Criminal Procedure allows a judge to stay a
sentence before a ruling on a new trial motion. Pursuant
to Rule 30(8}(A5, a judge may, in his diécretion, “admit ]
[a defendant] to bail pending decision of the appeal [of
the ruling on the motion for new trial]” (emphasis added).
There has been no ruling on the new trial motion, so Rule

30(8) {A) has been triggered.




14

The Supreme Judicial Court has recognized an “inherent
authority” of the Court to stay the execution of sentence.
MclLaughlin, 431 at 518-520. However, it has also
recognized that sﬁch power 1s extremely limited because,
aside from Rule 31, “the only other provisions cof statutes
or rules that authorize stay of execution in any
cilrcumstances are Mass. R. Crim. P. 43(b) [summary contempt]

and Rules 7({e) and 9{c) of the District Court Rules
for Probation Violation Proceedings”. Id., at 518 n.l1l2; see

also Smith, Criminal Practice and Procedure § 42.4, (“A

trial judge is not authorized to stay execution of a penal
sentence when an appeal is not pending.”)}. Although the
Court has not fully detailed the scope of any inherent
authority, it has stated that, at a minimum, “normally this
power should be exercised only with the consent of the
defendant and for short periods of time.” Id. at 519-520
{emphasis added). In other words, any stay granted under
the inherent authority of the Court should.not be open;
ended.

Here, consent of the defendant is not at issue, but
the stay is open-ended, presumably pending the completion
of the invesiigation by the Inspector Genexral into the
issues at the Hinton Léboratory, which could take months,

if not longer. See McLaughlin, 431 Mass., at 520 (judge
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acted beyond inherent authority whefe she staved
defendant’s criminal sentence “until the date of his
release from civil commitment”).

Finally, even should this Court, one the
Commonwealth’s second petition, hold that the Superior
Court judge had'authority to grant the stay of execution of
sentence, the Special Magistrate certainly did not. Rather
he acted beyond the scope Qf his authority, which is
limited by the Order of Assignment and Rule 47 of the
Massachusétts Rples of Criminal Procedure.( The rule

provides:

The justices of the Superior Court may
appoint special magistrates to preside over
criminal proceedings in the Superior Court. Such
special magistrates shall have the powers to
preside at arraignments, to set bail, to assign
counsel, to supervise pretrial conferences, to
mark up pretrial motions for hearing, to make
findings and report those findings and other
issues to the presiding justice or Administrative
Justice, and to perform such other duties as may
be authorized by order of the Superior Court. The
doings of special magistrates shall be endorsed
upon the record of the case. Special magistrates
shall be compensated in the same mannér as is
provided by the General Laws for the compensation
of masters in c¢ivil cases,

The Reporters Notes to the rule provide further

guidance on the authority of the Special Magistrate,!!

1 The Commonwealth has found no case discussing the role of
Rule 47 Special Magistrates.,
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including that Special Magistrates have “some fact finding
functions” whose “exact dimensionfs]” are “left to
definition by appropriate order of the Administrative
Justice of the Superior Court Department.”‘ The Notes also
explain that Special Magistrates have “quasi-judicial
responsibilities” and thus “preferably [should] be retired
judges.” While Special Magistrates are “simila;” to
federal magistrétes; see 28 U.S.C. 636, Spécial Magistrates
do‘“not carry with it such broad powers.” Finally, the the
defendant’s “is to have no objection to proceeding before a
[Special Magistrate] since the functions to be performed by
the office of Special Magistrate are administrative rather
than adjudicatory” (emphasis added).

Even though the rule and the Order of Assignment allow
the Special Magistrate “to set bail,” neither expressly
allow him to rule on motions to stay the execution of a
sentence, (assuming the Chief Judée had power to grant the
Special Magistrate such authority) whicﬁ involve more than
just the consideration of the bail factors. See

Commonwealth v. Levin, 7 Mass. App. Ct. 501, 505 (1979)

(when considering motion to stay court considers “security”
factors and “the likelihcood of success on the merits of the
appeal”). Since the Special Magistrate was not authorized

to act and because his duties are “administrative rather
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than adjudicatory,” he Special Mégistrate acted beyond the
scope of his authority when he allowed the stay motion,*?

Finally, éssuming there was authoritylto issue & stay
of egecution of sentence, he abused his discretion in doing
so, given the obvious risk to public safety preseﬁted by
the defendant and the potential risk of harm to the victim
in the Néw Bedford case. See p. 11 and Coﬁm. Exh. 3.

Two factors govern this Court’s consideration of the
defendant’s motion for stay of execution of sentence

pending appeal: 1) the security risk they present,

Commonwealth v. Levin, 7 Mass. App. Ct. 501, 505 (1979);

and 2) the likelihood of success of their appellate claims.

Id. at 504; see also Commonwealth v. Hodge, 380 Mass. 851,

855 (1980); Commeonwealth v, Allen, 378 Mass. 489, 498

{1979). That the defendant had served a significant
portion of his committed term put him in no different
position than many other defendanté who file new motions,
and is not a recognized factor for consideration.

Moreover, the driving factor in the plea négotiations was
not the drug charge, as both the Special Magistrate and the

judge found (Comm. Exh. 1), but the felon-in-possession

12 As noted above, the Commonwealth expects to file a second
petition regarding the Special Magistrate’s authority to
conduct plea colloquies.
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charge, with its high mandatory minimum sentence (Comm.
Exh. 4). The motion for a stay of execution of sentenée
failed on security and likelihood-of-success grounds
{namely, any deficiencies in Annie Dookhan’s performance as
a drug chemist, were unrelated to the felon-in-possession
charge for the ammunition), and thus the allowance of the
motion for the reasons given by Special Magistrate Cratsley
J. Lu (Comm., Exh. 1} was an abuse of discretion.

II, EXERCISE OF THIS COURT’S SUPERINTENDENCE POWER IS
NECESSARY,

Relief under G.L. c. 211, § 3, is appropriate only
“if no other remedy is expressly provided.” G.L. c. 211, §

3; Planned Parenthood League of Mass., Inc. v. QOperation

Rescue, 406 Mass., 701, 706 {19%0). Although the
Commonwealth can appeal the allowance of a motion to stay
execution of sentencé that is properly granted under Mass.
R. Crim. P. 31 ﬁr Mass. R. App. P. 6, no véhicle provides a
right to appeal a stay motion granted by a Special
Magistrate or judge without authority to do so. Moreover,
if the order staying the stay-of-execution order is not
extended on an émergency basis, before 2 p:m. tomorrow, the
risk of harm to the public, in general, and to the victim
of the New Bedford prosecution, in particular, will be

significant. This is especially so given that the defense
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As such, this Cﬁurt should exercise its geﬁeral
superintendence powers in this case.
CONCLUSION

For the foregoing reasons, the Commonwealth requests
that this Court'extend the stay of tﬁe ordér allowing the
defendant’s motion to stay_the execution of his sentence,
pending appeal or pending final order on the Commonwealth’s
petition pursuant to G.L., c. 211, § 3 as described above at
as the “second betition.”

FOR THE COMMONWEALTH:

'k"{/(/: j(,qz// /J;’L L. 'f,"f;"\kﬁ,
ELIN H. GRAYDON  /
Assistant District Attorney

for the Eastern District
BBO# 208140

and s S
/N;?.,;)’ /(ﬂ,
L)

RONALD E. DEROSA

Assistant District Attorney
for the Eastern District

BBO# 658915

10 Federal Street
Salem, MA 01970
{978)745-6610, ext. 5014

February 15, 2013
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NEW BEDFORD POLICE DEPARTMENT
PAGE 2

MAY-12-2009 10:10 AM N.B., POLICE RECORDS RH. 508 979 1566 P.03/08
2009-051581
NEW BEDFORD POLICE DEPARTMENT :
PAGE 2
Offense Involved: AGGRAVATED ASSAULT Injury: ARPARENT MINOR INJURY
Offerise involved: KIDNLAPING/ABDUCTION Injury:
Victim's Relationship to Offender#: 01 -~ BOYFRIEND/GIRLFRIEND OR EX
Victim Synopsis:
Statementt
POLICE OFFICER WITNESSES
Name: BORDEN, GRORGE J Rank: OFF Agsncy ! NEW BEDFORD POLICE
Unit Asslgnment: PATROL 3¢ SHIFT Emplé: 3915 Telf 1500-291~6300
Involvement in the Raport:
Officar's Statemants
Name: REBRELO, CEASAR Rank: OFF Agency: NEW BERFORD POLICHE
Unitv Assignment: PATROL 3C SHIET Empl#:3613 Telf:1508-991-6300
Involvement in the Report:
Cofficer’s Statement:
Wame! CASSIDY, MICHARL P. Rank: owp Agencyi NEW BEDFORD POLICE
Unit Asslignment: PATROL 3R SHIFY Empi#:36808 Teli:508-991-6300
Invelvement in the Report:
Officex's Statement:
Name: BODSON, PAUL B II Rank: OFF  Agency: NEW BEDFORD POLICE
Unit Assignment: PATROL 3A SHIFT Emplfi3885 Tel$:508-991-6300
Involvement in.the Report!
Officer's Statement:
ARREST OR SUMMONS INFORMATION
Person Type: ARRESTED OR SUMMONSED Name: CHARLES, SHUBAR Seqk
Arrest Date: 04/02/09 fTime: 02:00 MNI#: 242583 OBTN#: TNER0O0112436
Arrest Type: APPL.FOR COMPLAINT & Location: 204 DAVIS 87
poB: 10/30/1983 Age: 25
Arrested hy: 38509 TAWLESH, KEVIN 8
Charges: |
Chap:265 Sec:i26 Charga: KIDNAPPING
Chap1265 Sec:l3A Charge: AGB HOUSBHOLD MEMBER
Chap1268 . Sec:138 Charge:! INTIMIDATION OF WITNESS
Chap:269 Sec:10A Charge: UNLAWEUL CARRY POSSESS FIREARM
Chapt266 Sec:18B Charge: UNLAWFUL POSS FIREARM COMMISSION OF
Chap1265 Sec:188 Charge: ASSAULT BY DANGEROUS WEAPON
Chap:268 Sec:l13B Charge! INTIMIDATION OF WITNESS
Chap1268 Secil3B Charges INTIMIDATION OF WITNESS
—— e e e T T o A Sl ek el .:"‘ 1~ 37 o F e
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fMAY-12-2008710:11 A N. B, POLICE RECORDS R 508 973 1566. P:04/09

: 2009-05151
NE¥ BEDFORD POLICE DREPARTMENT
PAGE 3
Chap:268 Sac;l3B Charge: INTIMIDATION OF WITNESE
Chap:265 Sect15A Charge: ASB DANGEROUS WEAPON
Prigonex's Property:
NO CITATIONS AB80CIATED TO THIS REFORT
NO TOWS ASSCCIATED TC THIS REPORT
PROPERTY
Typa ' Praparty Status: NONE
Qry: Brand/Make: - Model:
Article Value: ' Article Number: 00238281
Serigl #: : Value: § Rec! . $
Description:
Ownar:
Total Property Value Stolent § 0 Recovared: § 0
PHOTOS AND FINGERPRINTS
Processed: YE8 By: ‘ Photos: YE8 Prints: NO
NARRATIVE
8ir,

On the above time and date while assigned to unit 31C along with Officex’
Bordan, the underalgned was dispatched Lo 204 Pavis S5t., on the report of a mals
that just pelnted a firearm at a female. While enroute, dispatch advised that
the suspect had fled the area on foot.

Upon arrival, the undarsigned was met by the listed victim, JORDANA CHANEY.
Chaney explained than ahe had just bheen invelved in & verbal argument with her
ex-boyfriend, SHBUBAR CHARLES. <Chaney states that during the argument, Charles
forced her against her will into the basement of her house. Once in the
bazement, Chaney states drew a black colored firearm from either his pocket ar
his waistband and pressed it against the left side of her face and threatened
to kill her. She stataes the firearm was hor to the touch and felt like it
burned her face. The undersignad did not ese a mark on Chaney's face and she
refused medical treatment. Chaney states that. Charles aventually fled the area

oo IdmOemhnEaRsnanoso 1 == e P

NEW BREDFORD POLICE DEPARTMENT
PAGE 3
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HAY-12-2008 10:11 AM N.B. POLICE RECORDS RH. 508 879 1566 , P, 05/08

2009-05151

NEW BEDFORD FOLICE DEPARTMENT
PAGE 4

on foot. She did not know which way he ran and was unsure of where he might go.
She noted that he did not have a vehlcle and had taken a bus from Lynn to New
Bedford. She described him as a black male approximately 5!'7" wearing a -black
swaatshirt and a baseball hat. The undersigned put out a BOLO (all unit
measage) to be on the lookout for Gharles and o use caution sinca he was in
possession of a firearm. Chaney states that she has known Charles to carry
firearms in the past but did not know that he had one pressntly.

When asked, Chaneay explained that she und Charles have been broken vp for
some time but she invited him to her house for her mothar's birthday
celsbration. Chaney states that Charles will sometimes Try Lo control her and
she feels as though she no longer has to listen to him since they are no longer
involved in a relationship., The fact that she no longar allows Charlss to
¢ontreol her seems to enrage him. This is what caused his behavior this
evening. Whila the undersigned was speaking with Chansy, Charles left a mesgage
on her ¢ell phone threatening to kill her and her entire family, Chaney did
add that .the entirs incidant took place approximately thirty minutes before she
decided to call for Pelice assistance. She states she was reluctant to call at
first but decided it was the right thing to do aftver speaking with haer mother,

A warxant and restraining order check on both parties returned all negative.
Chaney was advised of her rights under 209A to which she repiled shs
understood and did wish to seek an emergency order against Charles. Unit 34A
(0fficer Hodson) transported Chaney to Police Headguarters where she was
assisted by the Domestic Violence Advocates in obtaining a restraining ocrder.

The undersigned along with O0fficer Borden and several other assisting units
bagan to search the area for Charles aince he does not have a vehlcie and is
not familiar with the arsa. We felt as though he may still be in the area
since he was on foot. Our seaxch of the nrea produced negative results. While
preparing this report, the undersigned was contacted by the Domestic Violence
"Advocares. The undersigned was informed cthat Charles had laft three more
threatening messages on Chaney's volcemall., The undersigned again spoke with
Chaney who confirmed that there were thres new messages, Op these messages,
Charles again threatens to kill Chanay and her family. Hs also tells her she
has an "3.0.8" (shoot on site) oxdar on her. He also elaims that {t is an "all-
out war" and he "will come back and kill everyons," Chaney also stated that
the only other place ha is known Lo be in New Bedford is the downtown bus
terminal or the Hungry Whale Bar across the street from the terminal. AFter
speaking with Chaney the undersigned immediately c¢ontacted dispatch who in turn
sent downtown units to check the area foy Charles. Their search alao yielded
negative results. It should be noted that an emergency restraining order was

granted for Chanay.

The undersighed then contacted the Lynn Police Department and advised them
of tha situation. At the time of this report Officers were responding to
Charles last known addreas in an attempt to locate him,

Due to the severity of the charges and the Fact we only have a last Xnown

address for Charles, the undersigned ls respectfully requesting a warrant be
issued for the above listed charges, :

Respectfully submitted,
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Ofc, Kevin 8. Lawless £3909

MOTE: 8gt, J Jose was.able to make contact with Charles at approximatley 2:05
A.M, via cell phone, Sgt. Jose advised Charles of the restraining order and
all of the stipulations in the order against him, to which he stated he
understood. Any contact made by Charles after this time should be conpsidered a
violation of the order. ~Sgt. Jose was able vo veritfy it was Charles by
-confirming his date of birth, Charles was able to immedlately respond with his
date of birth without delay when asked. '

ADMINISTRATION

Eleatronic Signature by Logon: LAWLEBS, KEVIN 8
Report Enterved by Offjicer: LAWLESS, KEVIN 8 R .
Unit OFCl: BORDEN, GREORGE J #: 39156 Unit: 31C Date: 04/02/08

Unit OFC2: LAWLESS, KBVIN 8 #; 3909 Unit: 31C
Routing: ) Date; . Diwv:
Clearance Clearance Date!

jupexrvisor | FLOOD, THOMAS F fi: 3528

Approved By: JOSE, JAMES M #: 3749

Attachments: :

Digtal Photos Attached: Y
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NEW BEDFORD POLICE DEPARTMENT 2009-05151/1

-B71 Roakdale Avenue, New BHadford, MA 02740
UCR SUPRLEMENT REPORT

FOLLOW-UP: AGERAY ABSSLT-FAMILY-GUN

OCCURRED; 04/02/2009 23:21 Q!

RECETIVED: 04/02/2008 23:33 ARRIVED:! 23:48 COMPLETED: 23:53
FOLLOW-0OP ADDRESS:204 DAVIB 8T APTE

CITY.: ‘ STATE : ZIP: 848490
CENSUS TRACT: ZONE; AREA: .

NO OFFENSES ASYOCTATED TO THIS REPORT

NO BUBSINESS OR ORGANIZATION ASSOCIATED TO THIZ REPORT

NO OTHER FOLICE OFFICER WITNRSSES ASHOCIATED TO THIS REPORT

NO ARRESTE ASSCCIATED TO THIS REPORT

RO CYTATIONS ASSOCIATED TO THIS REFORT

B T

- RO TOWS ASBOCIATED TO THIS RERPORT

NO PROFERTY A@SOCIA@ED TO THIS RRPORT

Total Property Value Stolen: § 0 Racovered: $ o}
PHOTOS AND FINGERPRINTS

NEW BEDFORD POLICE DEPARTMENT
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NARRATIVE

On the above date I, Sexgeant James M. Jose was dssigned as patrol
suparviser at Station 3. While there I spoke with Officer Lawless, who
informed me that he had a serious case, a short. time prior to my arriving at
work,

Bir,

Officer Lawless informed me that the defendant in his case had made
numerous threats to kill the victim, and at one point he allegadly held a small
black handgun to her head. He also informed me that the vicrim stated that the
defendant had called her, via cellular telephone several times since the
incident, each time threatening to return and kill hex.

I instruckted Officer Lawless to agaln contact the victim and obtaln the
telephone number that the defendant was calling on. Updn obtaining his number
I called the defendant, asked his name, and upon his providing the correct name
I advisad him that a2 209%A had been placed against him, by the victim, and
advisad him of the order’s stipulationa. The defendant stated that he
understood, I then msked the defendant if ha could provide me with his date of
birth, so I gould assure that I way really speaking with him, Without
heslration the defendant providsd the correct date of birth,

Not wantlng to tip off the defendant, that police were seeking to arrest
him, ¥ provided no other information and ended the call, During the call I was
able to hear several other pecple talking in the hackground, as though the
defandant was in some type of a building. .

I then contac¢ted Sergeant Ortega, who was the Communications Supervisoy,
and- asked him if he would contact T-Mobile, which is the company that is the
carrier for the defendant's cell phone, and attempt to have the phone "pinged,"

This is a method that i1a utilized to triangulate where a cell phone is
located. A few momaents later Sergsant Ortega called me and advised me that
T-Mobile informed him that the phone in gquestion was currently in Lynn,
Massachusetts., '

At that time I telephoned the Lynn Police Department and spprlsed them
of .
the situation. I spoke with a Sergeant Kelly, from Lynn P.P. and informed him
that §f£ the defendant was located, that we would take him as an arrest, and
that the defendant should be considersad armed and dangerous, I also advised
him that a 20%A had been faxed to his station, and asked that if possible they
could attempt to also serve that.

Approximately 1 hour lJater I was contacted and advised that Lynn P.D,
harl located the defendant and found him to be in poseession of & .22 Cal.
handgun and over 14 grams of crack cocaina, They advised me that he was also
served with the 209A, and that they would be holding him on their charges,

Sergeant James M. Jose

1

ADMINISTRATION

Electronic Signature by Logon: JOSE, JAMES M
Report Bntered by Cfficer: JOSE, JAMES M
Unit QOFCl: BORDEN, GEORGE J ) #r 3815 Unigt 31C Date: 04/03/09
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Clearance . Clearance Date:
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Attachmentsd

Digtal Photos Attached: W
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Main Form : Page 1 of 3

LYNN POLICE DEPT
LYNN, MA

Incident Summary #9017895

Case Title ' Location ‘ Apt/Unit #
SHUBAR CHARLES ARREST 185N COMMON ST 11
Date/Time Reported Date/Time Occurred
04/03/2009 02:30:06 04/03/2009 62:30:00 to 04/63/2009 03:00:00
Incident Type/Offense
TRAFFICKING CLASS B: 28+ GRAMS C9%4 832E
Persons
Role Name ' Sex Race Age DOB Phone Address
INVOLVED ROBINSON, JEANINE FEMALE WHITE' 37 10/02/1971 (home) 781-598-1083 185 NORTH
PARTY {cell) COMMON
‘ ST 11 LYNN,
i MA
INVOLVED ROBINSON, SCOTT MALE BLACK 42 11/30/1966 (homs) 7818423357 185 NORTH
PARTY {cell) . COMMON
: : ST 11 LYNN,
‘ MA
INVOLYVED WOOTEN, RICE[ARD MATE BLACK 40 0%15/1968 (home) 5980884 23
PARTY , (coll) JEFFERSON
: ST LYNN,
' MA
INVOLVED JOHNSON, LINDSAY MALE BLACK 43  12/12/1965 (home) 559
PARTY , : (cell) WESTERN
. ’ AVE .
. LYNN,MA
INVOLVED EMILIANO, JOSE MALE UNEKNOWNA39 02/06/1970 (homs) NO PHONE # 185N
PARTY {cell) COMMON
, : ST 11 LYNN,
MA
Offenders _
Stafus Name ’ Sex Race AgeDUB Phone Address
DEFENDANT CHARLES, SHUBAR MALE BLACK 25 10/30/1983 (home) 201 ESS
- (cell) . STREE'
LYNN,
SUSPECT ROBINSON, DEMETRICE JAMAINE MALE BLACK 21  03/04/1988 (home) 617-427-1638 08
{cell) N/A WOO0D;}
STIR
BOSTO
Vehicles
Property
Class ' ~ Description Make Model Serial# Value

http:lf’qedlyanED//poiicepartner/wmmon/crimeweb/inéview/mai]i.jsp?agenoFLYN-PD... 5/11/2009




" Main Form : ‘ Page2 of 3

DRUGS/NARCOTICS 21 BAGS OF COCAINE

DRUGS/NARCOTICS 11 BAGS OF CRACK COCAINE .

Officer Report : ‘

Report Type Report # Officer Report Date
INVESTEGATIONS 6 . FRAMPTON R 05/09/2009 12:05:40
Narrative

On April 22, 200% a reguest was sent by ADA Greg Friedholm asking that a
firearm which had been recovered as a result of this incident be processed for
fingerprints. -

On April 22, 2009 I went to the Evidence Room and spoke with Evidence Control
Officer M. Richmond and was given two evidence envelopes (Envelopes f##5 and
#6). Upon bringing them to the Identification Unit Lab I found that they
contained:

ENVELOPE #5 contained:

. Jennings Firearms

J-22

.22 Caliber Long Rifle
Serial # 451312

This envelope also contained a magazine that held five .22 caliber cartridges
{Later found to be 3 - "REM" and 2 - "Cr cartridges)

H
ENVELOPE #6 contained:

One knotted, clear 'baggie type" plastic bag that held thirty (30} .22
caliber YREM" cartridges

{It should be noted that this plastic bag had a hole in the lower portion and
appears to have been toxn open to access the ammunition.),

Upon receiving these items, D. Pasgareillo {a college intern assigned to the
ID Unit) and I examined them fox visible fingerprints using a bright light and
an nltraviclet Jamp. As a result of thig examination we were unable to see any
usable fingerprints.

After examining the handgun, the magazine {loaded with ammunition), and the
loose cartridges for visible fingerprints we took several digital images of
these items, processed them by fuming them with the heated vapors of
Cyancacrylate and then dusted them with contrasting colored fingerprint
powders.

When we examined the items after having processed them we could see where
friction ridges had been made visible on the metal portion of the handgun grip
area. Upon closer examination of these fxiction ridges T was able to determine
that they were overlapped, of imsufficient quality and lacked the quantity of
characteristics required to make an individualization or elimination of.
possible suspect(s). ;

t

When we examined the magazine after it had been fumed we could not see any

http:i/qedlyanED//policepartne@fcommon/crimeweb/inoviewlmain.jsp?agencFLYN—PD... 5/11/2009




v

‘Main Form - Page 3 of 3

usable prints on it., We were also unable to see where any friction ridges had
been developed on the three. (3} "REM" cartridges or the two (2} "Cr cartridges
that were removed from the'magazine after it had been fumed,

Upon examination of the thirty lovse .22 caliber "REM" cartridges we could see
where friction ridges had been developed on three of the .22 caliber bullets
that had been processed, After further examination of the three cartridges I
determined that the friction ridges that had been developed would be of no use
in making an individualization or an elimination of ‘suspect{g) .

Based on the above listed findings my portion of this investigation is closed.

On May 11, 2009 the handgun, magazine and .22 caliber ammunition were placed
into a secured evidence locker.

-R.E,Frampton #6241

http://qedlyn/QED//policepartner/common/crimeweb/incview/main.jsp?agency=LYN-PD...  5/11/2009
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THE COMMONWEALTH OF MASSACHUSETTS 00§08
OFFICEOF THE
DISTRICT ATTORNEY FOR THE ESSEX DISTRICT
SALEM NEWBURYPORT L AWRENCE

TELEPHONE
VOICE  (978)745.8610
JONATHAN W, BLODGETT Ten Federal Street FAX (978)741-4971
District Attorney Salem, Massachusetts 01970 MY (978)741-3163

February 14, 2013 A EEES

VIA Fﬁcsmﬁ‘?‘“%&?“ﬂ
cwcd ko ‘AO» {evy- t“

N P
Maura Sweeney Doyle, Clerk Hf\
Supreme Judicial Court for Suffolk County

John Adams Courthouse

One Pemberton Square, Room 1300

Boston, Massachusetts 02108

Attention: George E. Slyva, Second Asst. Clerk

Re: Commonwealth v. Shubar Charles
Supreme Judicial Court for Suffolk County
Docket No. §J-2013~

Dear Clerk Doyle:

Enclosed please find for filing in the above-referenced
case the Commonwealth’s Emergency Vg; eék etition to pursuant
to G.L. ¢. 211, § 3, to Extend a Superior Court Order, Now Set
to Expilre on Friday, February 15, 2013 at 2 P.M., Staying the
Stay of Execution of Sentence, and Certificate of Service.

Thank you for your attention to this matter.

Very truly yours,

Assistant District Attorney
BBO No. 208140

bbn
cc: Christopher Norris, Esq.
Enclosures




